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Examining diagnostic, legal, and
risk considerations

Wendi Wachsmuth, Ph.D.

 Differential diagnosis
 Basics of competency and mental

state statutes
 Nature of risk assessments
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DRAMATIC/OBSERVED SUBTLE/REPORTED

 Disorganized behavior
 Speech pattern
 Motor activity level
 Affect
 Appearance

 Mood
 Relationships
 Beliefs
 Habits/Daily activities
 Cognition

Difficulty Concentrating
 Attention-Deficit/Hyperactivity Disorder
 Schizophrenia
 Depression
 Posttraumatic Stress
 Major Neurocognitive Disorder
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Mood Lability
 Personality Disorders
 Mania/hypomania
 Traumatic Stress Disorders
 Neurodevelopmental Disorders

 Longevity of symptoms
 Cycle of symptoms
 Co-occurring substance use and course
 Existence of TBI/other medical cause
 Observations of symptoms vs. self-report
 Is this person currently on medication?
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A person is presumed competent unless the
question is raised.

“…It is not ‘due process of law’ to subject an
insane person to trial upon an indictment
involving liberty or life.” (Melton, et. al.)
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A defendant must have:

“…sufficient present ability to consult with his
lawyer with a reasonable degree of rational
understanding" and a "rational as well as factual
understanding of the proceedings against him.”

"Incompetency" means a
person lacks the capacity
to understand the nature
of the proceedings against
him or her or to assist in
his or her own defense as a
result of mental disease or
defect. (RCW 10.77.010
[15])
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Offered as a defense and (usually)
shifts the burden of proof to the
defendant.

“…it must be clearly proved that, at
the time of the committing of the act,
the party accused was laboring under
such a defect of reason, from disease of
the mind, as not to know the nature
and quality of the act he was doing; or,
if he did know it, that he did not know
he was doing what was wrong.”
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“an accused is not criminally responsible if
his unlawful act was the product of mental
disease or defect.” (Honorable David L.
Bazelon)

A person is not responsible for criminal
conduct if at the time of such conduct as a
result of a mental disease or defect he lacks
substantial capacity either to appreciate the
criminality (wrongfulness) of his conduct
or to conform his conduct to the
requirements of the law.
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Insanity.
To establish the defense of insanity, it must be shown that:
(1) At the time of the commission of the offense, as a result
of mental disease or defect, the mind of the actor was
affected to such an extent that:
(a) He or she was unable to perceive the nature and quality
of the act with which he or she is charged; or
(b) He or she was unable to tell right from wrong with
reference to the particular act charged.
(2) The defense of insanity must be established by a
preponderance of the evidence.

 Many people who successfully use
an NGRI defense will spend much
more time in the hospital than they
would if held responsible

 Most NGRI statutes require a
periodic violence risk assessment to
determine eligibility for release
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Clinical Opinion
Actuarial
 Structured Clinical Judgment
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